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SUMMARY 

1. An update report for Members regarding the Inspector’s appeal decision following 
the Public Inquiry held in February 2019. 

 

RECOMMENDATION 

2. That Members note the contents of the report.   

 

DESCRIPTION AND PROPOSAL 

Site description  

3. The site comprises an upland area of moor directly to the east of Kirkby Slate 
Quarry, known as Kirkby Moor and Lowick High Common.  It is positioned at the 
southern edge of the Cumbrian Mountains just beyond the southern boundary of 
the Lake District National Park, with the northern most proposed turbine lying just 
over 1km to the south of the National Park boundary. 

4. The application site is located approximately 5 km to the northwest of Ulverston. 
The village of Grizebeck lies approximately 2 km to the northwest, Kirkby in 
Furness lies approximately 2 km to the southwest, and Broughton Beck lies 
approximately 2 km to the east of the site. 

 

HISTORICAL CONTEXT 

5. The application as submitted on 31 July 2017 was a Section 73 planning 
application to extend the operational life of Kirkby Moor Wind Farm via a variation 
of Condition 6 of planning permission 5/90/2312.  Two elements were proposed 
to vary the original Condition 6 to create two new separate conditions: 

1) A revised end date for the cessation of power generation by 31 March 
2027 and completion of all decommissioning works by 31 March 2028. 
This would effectively extend the permission for an extra 8 and a half 
years. 

2) A comprehensive scheme relating to the submission of a detailed 
Decommisioning Method Statement. 

6. As the wind farm is pre-existing the normal operational elements of the 
development relating to construction etc. are not listed as forming part of the 
proposal.  It should be noted that Turbine No T2 will be removed as part of the 
consented extension to Kirkby Moor Quarry. 

7. The application was heard by the Planning Committee on the 5 December 2017 
at the Coronation Hall, Ulverston.  Members resolved that planning permission 
be refused for the following reason:- 

The benefits arising from the application including the continued 
renewable energy generation and a more comprehensive programme of 
decommissioning and habitat restoration of the moorland within the SSSI 
do not outweigh the continuing adverse visual impacts on the landscape 
and on the setting and character of the Lake District National Park and 
World Heritage Site, on designated heritage assets and adverse impacts 



on the local economy. These adverse impacts identified by the local 
community have not been addressed. 

8. The applicants submitted a valid appeal against the decision on the 26 June 
2018, with the method of determination by means of a Public Inquiry to be held 
on the 22  to 31 January 2019.  The Inspector made site visits on the 16 and 17 
April and again on the 17 June 2019. 

 

ASSESSMENT 

9. Kirkby Moor wind farm is located on the south-west edge of the Lake District 
National Park and comprises 12 wind turbines.  The wind farm was approved by 
the secretary of state in 1992, subject to a condition requiring their removal within 
25 years of first being brought into use.  The turbines came into operation in 
August 1993. 

10. The appellant sought to have the removal of the condition requiring the turbines 
after 25 years to be removed, they provided an environmental statement in 
support that proposed a revised decommissioning date of March 2028, the 
proposal would also provide a scheme of decommissioning and restoration after 
the turbines were removed.  

11. The Inspector summarised that the Council refused the application on the 
grounds that the benefits arising from the facility would not outweigh the 
"continuing harm" it was causing to the surrounding landscape and that it did not 
have the support of the local community.  

12. The appellant's case rested on the interpretation of footnote 49 of the National 
Planning Policy Framework (NPPF), which states that wind energy development 
will only be acceptable if it is in an area identified as suitable for wind energy in 
the local development plan, and it has the backing of the local community, 
except for applications for the repowering of existing wind turbines.   

13. The appellant made the policy argument that the proposed extension of life was 
a 'repowering' application for the purposes of Footnote 49 in the NPPF, and 
therefore the appellant did not have to demonstrate that it was in an area 
identified for wind energy development, nor that the planning impacts identified 
by the affected local community had to be fully addressed or that the proposal 
had their backing.  Therefore on this basis there would be no requirement to 
meet the obligations of footnote 49. 

14. The contrary argument made by the Council argued that because the original 
permission had already expired in 2018, the application ought to be treated as a 
proposal for a 'new' wind farm.  It also contended that because that the NPPF 
provided no definition of what was considered as "repowering", there would be a 
requirement to meet the obligations of footnote 49. 

15. The Inspector accepted that there is an absence of national guidance regarding 
repowering and what it encompassed.  However the Inspector accepted the 
argument put forward by the appellant, who had "persuasively argued" that in the 
wind industry, "repowering is an umbrella term covering replacement, replanting 
and extension of life".  



16. In terms of the landscape impacts the Inspector made reference to the 
supplementary planning document (SPD) from 2007, titled Cumbria Wind 
Energy.  The SPD noted that the appeal site was within an area with a "medium / 
high capacity for wind energy development", and that it had a capacity for more 
turbines.  

17. The landscape argument put forward by the Council that because the SPD 
envisaged more turbines of "significantly greater height", it did not apply to the 
existing smaller turbines.  The Inspector was unconvinced and stated that the 
argument "flies in the face of logic".  

18. The inspector further considered that whilst there would be some limited harm to 
the character and appearance of the area, the landscape was more than capable 
of assimilating the wind farm for a further period without significant harm. Three 
designated heritage assets in the vicinity of the site would experience less than 
substantial harm, but this was outweighed in the heritage and planning balance 
by the public benefits of the renewable energy.  

19. Noting a lack of objection from the Lake District National Park Authority and 
Natural England, the Inspector found that the landscape was "more than capable 
of assimilating the wind farm for a further period without significant harm to its 
essential character". The Inspector also took into account that the World Heritage 
Site status of the LDNP was made with the wind farm in position. 

20. It was suggested at the inquiry that the existing turbines were "old technology in 
wind energy terms", with "comparatively limited power generation". The Inspector 
commented that whilst the facility would be "clearly a very different animal... if 
proposed afresh today", the fact is that it is in place and continues to contribute 
to the national objective of promoting renewable energy". 

21. In the planning balance, the Inspector acknowledged the "very strongly held 
views" of local people who had opposed the scheme.  Notwithstanding these, he 
ruled that the public benefits provided by the continuing, if limited power 
generation outweighed any harm the wind farm would cause for the remainder of 
its life.  The appeal was therefore allowed. 

 
Costs 

22. An award of costs against the Council was refused as although the Inspector 
found unreasonable behaviour by the Council introducing an objection regarding 
the effect of the proposal on a scheduled ancient monument on the site at a late 
stage, this did not result in unnecessary expense for the appellant as they would 
have needed to produce evidence on this issue in any event. 

 
Commentary 

23. This decision and the interpretation of the scope of Footnote 49 that it provides, 
is likely to set a positive precedent for the life-extension of UK wind farms, which 
are often capable of operating beyond their 25-year consent life.  The appeal has 
confirmed that, when considered as a form of repowering, a life-extension 
proposal is not required to be located in an area identified as suitable for wind 
energy development in the development plan or demonstrate that the planning 



impacts identified by the affected local community have been fully addressed and 
that the proposal has their backing. 

24. Please see the Inspector’s appeal and costs decisions below. 

 

 


